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Shelter NSW is a community-based, statewide, peakihg body, which aims to advance the
housing interests of low-income and disadvantagegle in New South Wales. It is also part
of a national network of Shelter organisationsacteState and Territory, and is a constituent
member of National Shelter.

Shelter NSW was established in 1975, and was iegbim advocacy and campaigning in
support of public housing and in the developmentcommunity-based alternatives like
housing co-operatives (not lending agencies, botigs of people interested in co-operative
housing living and management).

Shelter’s vision is to work for a just and equitabbusing system, where housing for all is a
right, not a privilege.

Shelter’s role is to:

* Promote a co-ordinated response within the commiseittor to housing issues affecting
housing low-income and disadvantaged people;

»  Work with and influence government and relevant cmmity sector organisations so that
they develop housing policies and programs whicketniee needs of low-income and
disadvantaged people;

* Increase public awareness of housing issues angodufor adequate and sustainable
responses;

» Research and develop responses to housing issues;

» Provide quality information, assistance and suppmrthe community sector, members
and other stakeholders.

Shelter has 117 organisational members and 41 ichéit members. Organisational

membership includes specific-interest peak groeps.,(tenants, youth, community housing,
etc.), a wide range of housing providers, publid anvate tenant groups, local government
councils, regional housing bodies, community s&wviagencies, etc.



INTRODUCTION

RESIDENTIAL PARKS ACT REVIEW

This is the first major review of the Residentialrks Act since it was introduced in 1998. It
is inevitable that legislative changes will needbéomade in the light of experience. Some of
the changes we will discuss in the course of thisngssion are changes we have felt
necessary from the time the legislation was intced) others have arisen from experience
with the operations of the legislation in practice.

This review also takes place against the backdfagpgmificant change in the nature of the
industry, with the development of a range of neatfigms, or problems at least exacerbated
by those changes. Thus, for example, in coastamegn particular, steep increases in land
values have led to changes in the nature of thestng In a number of cases owners have
capitalised their assets by selling parks to deperts, with consequent changes of use; or they
have sought to capitalise in other ways, by chanpgfe focus of the parks from long-term
residential use to provision of cabins from theuflshing tourism market. The consequent
termination of permanent residencies on a largée dw@s highlighted the inherent insecurity
of this form of housing under the present regime.

It should be noted that residents of parks facéiquéar constrictions. In the case of people
renting onsite accommodation, these are often peaflo would otherwise be homeless,
people on very low or statutory incomes, and peoge a range of disabilities. Numbers of
these may have been referred to the parks by smgouernment departments (like Housing,
Health, Ageing Disability and Home Care, and Cdivec Services) or by community
agencies like SAAP services and so on. Charadtalist these are people who cannot find
stable and affordable housing anywhere in the systad who, for lack of adequate legal
protection, often have minimal security and stapih residential parks.

The other major group of people living in residahgparks is people choosing what they
regard as an appealing and affordable lifestyld, voo often have limited or relatively
limited means. Characteristically, these are peegie have retired or are on the cusp of
retirement, and who invest their savings and/oesamuation in purchase of a manufactured
home which they then locate on a park. These peapdeoften on limited or statutory
incomes, and are likely to be significantly affettey any rental increase — this is surely one
of the primary reasons why disputes over rentaleg®es are much more frequent in this
sector than in other.

The other major problem faced by this group isabd ownership, with one party owning the
land, and another the housing on it. There arawbeu of consequences that flow from this:

* There is a degree of mutual dependency in landhanding values. While land value
is based on unimproved capital value, the valuea aEsidential park as a going
concern is enhanced by the quality of the housiegted on it (it is for this reason, for
example, that failure to maintain housing to areptable standard may be a cause for
termination). The value of the housing is also @akd by the park location, which
can often, for example, be in attractive coastaivarbank surroundings.



* Thus, ideally, when a park proprietor or a manufeerd-home owner decides to sell
his/her property, its capital value should be egkdrby its location. In practice, as the
legislation currently stands, at this point thegaaming relationship between the two is
inherently unequal, and in the event of sale blieeiparty, the accrued values are
unequally shared. The park owner may benefit froexdombined value of land and
the homes on it, or, at the least, will captureghtire value of any appreciation of the
unimproved capital value of the land. And given theation of many parks, the
capital appreciation is likely to be consideraflae resident will find, however, that
unless they are permitted to sell their home om-sitand this is far from being
invariably the case — the value of their home hall’e declined, and the longer it has
been on the site, the more precipitate the depreciavill be. If they or any purchaser
are required to move the home off-site, not mevely the value of the home have
declined, but first they will have to find anothecation, with similar risk factors;
second they will risk damage — which may be comalole — in moving the home, and
third they will face considerable costs (as mucl$28,000) in removal costs. They
may face further problems in finding another lozatat all for their home.

» This inequity is compounded by current legislaveangements, in which in practice
the park owner has considerable advantages inndigiag whether on-site sale is
permissible and under what conditions; in beinge dbl offer or withhold residential
tenancy agreements to prospective purchasers @llitthe potential for abuse of
power this holds); and in effectively being able wet and encourage/discourage
potential purchasers, making residents dependehisdona fides and good will — or,
in some cases, they may be forced to sell theirentmthe park owner at a bargain-
basement price.

» This inherent inequality is exacerbated by the llegguirement that the manufactured
home must be its owner’s principal place of restgehe intent of this provision is
clear: it is aimed at developing or preserving¢benmunal nature of park living, and
ensuring that it is a place of residence, nde éacto holiday park for transients. The
effect, however, is to lock residents in to thekpand to place them at risk of
substantial loss if they have to move out of themme — a loss that usually by
definition they are ill-equipped to bear. This ation is further exacerbated by the
nature of the constituency, which is predominarftlyough not invariably) older
people. Should they become ill requiring extenstey in hospital, or should they
need delivery of a range of services so they canimglace, or should they need to
move into hostels or nursing homes, or, finallypwd they die, they or their family
may face serious problems, especially in the longen, to do with the instability of
the residential tenancy agreement, and to do \Wehbargaining inequities referred to
in the previous points. The Park and Village Sex\pats it in even stronger terms than
this, insisting that “it is fundamentally unfairathresidents are stripped of their rights
under the Act if their circumstances change.” SmelNSW concurs with this
assessment; and in addition to being strippedeaif tights, residents are also exposed
to very heavy financial penalties as a result;gbg of penalties that could make the
difference between survival and penury.

The current conjuncture with the sale or redevelunof parks has highlighted both the
critically insecure state of housing in which mamepple had reasonably expected to end their
days, and the inadequacy of the current legislatggme for dealing with the problems that



arise when people have to uproot themselves ance mowsell their homes. In itself the
requirement for 180 days’ notice of terminatioradEnancy on the basis of change of use of a
park appears reasonable. However, the mechanisnits faperation mean that residents may
be trapped in the park until the very last momevith( consequent difficulties in finding an
alternative location and the stress this involvesthey may be forced to leave early when an
alternative location becomes possible, with consatjagubstantial costs they may or may not
recover later, and may not be able to afford in evgnt. The Park and Village Service notes
that the present provisions “do not enable resgieneffectively relocate or challenge notices
of termination for change of use, and have beerstigect of abuse by owners.” In addition,
the redress of compensation provided by Sectiondf28e Act can be rendered ineffective
because in practice residents are unable to atices$ribunal to enforce their rights, and
because it does not provide either timely compémsatr compensation for losses to the real
value of their homes.

Ready access to dispute resolution is another g®ieneeds to be cleared up in the revised
legislation. Often for the best of reasons — andtagdy, in some cases, on the
recommendation of some resident groups — accespdedy dispute resolution under the
present legislation has been denied by clumsy drfidsocating processes, e.g., in disputes
over park rules (e.g., further, the requirement thaumber of residents should make a joint
application in such cases), and in referral of sissges to intermediary bodies like disputes
committees — in general, these processes haveeaut éffective in practice. It would be
better, fairer and timelier if any and all suchpdites could simply be referred as they arise to
the Tribunal for resolution.

These and other issues will be taken up in thessoof this submission. In general, we concur
with the recommendations of the comprehensive tgpaduced by the Park and Village
Service (PAVS), and have reproduced a number of there. We will indicate where we are
supporting the recommendations of PAVS, and where ae making additional
recommendations.



SUMMARY OF ISSUES AND RECOMMENDATIONS

Issue 1: Are the aims and objectives of the Residieal Parks Act appropriate?

It should be noted that the Residential Parks Ast within the framework of consumer
protection legislation administered by the OffideFair Trading. It is aimed at balancing the
rights and responsibilities of the different pastien this case the residents and operators of
residential parks as defined in the Act; and atueng appropriate means of resolving
disputes.

It is not the function of such legislation to fugththe economic interests of the industry
(which are best dealt with in other areas of gowemt legislation). It is necessary to include
this disclaimer simply on account of the fact thadustry bodies have argued that the
legislation should include such objectives as erampement of the growth and viability of the
industry. This is fundamentally to misunderstan@ tunction of consumer protection
legislation, which is simply to define the rightsdaresponsibilities referred to, to provide
mechanisms for dispute resolution, and, in paricub provide for adequate protection of the
interests of the weaker party — that is the conssmen such a way as to ensure they are not
disadvantaged in the negotiations and contractwuahgements that characterise the sector.
These functions are consistent with the consuneeption role of the Office of Fair Trading.

More, it should be recognised that consumer priotedegislation is a subset of human rights
and social justice objectives; within this cont@éxhould be clear that secure and affordable
housing is not just a commodity exchanged in thekatplace, but that home and hearth are a
fundamental human necessity and human right. Coaspnotection legislation such as the
Residential Parks Act should accordingly be amengtedecognise this as its basis and
framework.

The current long title of the Act setting out thghts and obligations of residents and owners
and the obligations that arise under residentiahniey agreements, accurately describes its
purpose. The aims identified in the Discussion Papelarifying rights and responsibilities,
providing a balance of rights, providing consumeotgction and providing for dispute
resolution are appropriate (subject to Recommeonal)). It is appropriate that the Act
focuses on protecting residents who are extremeiyevable and who, unlike other
consumers, are usually unable to take their busiresewhere. While Shelter NSW
recognises the importance of viability of the indwydor both residents and owners, additional
objectives seeking to use consumer protectionl&gs to further the economic interests of
the industry would be improper. This is better teath in the context of planning and
economic policy.

Recommendations:

1. The aims and objectives of the Residential Parks Acshould be amended to
include recognition that residents of parks have dundamental right to a home
that is stable, secure and affordable.

2. No other amendment to the aims and objectives isgeired.



We also support the following recommendations by P¥S:

3. If the parliament legislates to include a provisionto set out the aims and
objectives, the aims identified by the discussion gper are appropriate and
require no addition, that is, clarifying rights and responsibilities, providing a
balance of rights, providing consumer protection ad providing for dispute
resolution.

4. The Residential Parks Act is not an appropriate insument for furthering the
economic interests of the industry.

Issue 2: What new provisions, if any, does the Acteed to contain to meet the aims and
objectives?

SeeRecommendation labove, which is aimed at locating the Residemaks Act within
the philosophical and legislative framework proddby consumer protection legislation
based on fundamental human rights. We believe l¢iggdlation framed in this way, and in
terms of the recommendations we propose througihaubrief summary, will help to ensure
better protection for all parties, greater houssegurity for those at risk, and a more
predictable and secure environment within whichitiaistry may flourish. We believe this
stands on its own merits, and that it should infahe thinking of the Office of Fair Trading,
and also of the Consumer, Trading and Tenancy Tabin the principles it brings to
consideration of disputes.

Issue 3: Are the present disclosure-of-informatiorobligations appropriate?

Commendably, the Discussion Paper prepared by fifieeCof Fair Trading points to a
number of concerns expressed to it by residentd, these are consistent with those
experienced by advocates and community workers arkiwg with park residents on the
ground. Purchase of a home, locating it on a raesimlepark, coping with the intricacies of
complex land-leasing arrangements, and getting \@ral understanding of a range of
literature is a daunting experience for people abtays well-equipped to deal with
contractual agreements. To this must be added derstandable concern to get through the
paperwork and enter upon the brave new life of pasidence.

It is all too easy to waive these tasks and insteadly on the honesty and fair-mindedness of
a park owner/manager whose first concern is nedbsae management of the business of
running a park. Undoubtedly many park owner/marageg well-intentioned, but this is not
universal, and it is not in any case a substitatell and comprehensive disclosure and for
ensuring understanding of what is taking place #r& rights and responsibilities — and
limitations — it entails. In particular, the fact people moving into a lifestyle they perceive
(and have been led to believe) is by its natureirseand permanent, militates against a
detailed examination of the risks and potentialtt€@d termination for anything other than
their breach of the agreement. All too, often, las Discussion Paper itself notes, “park
residents have complained to the Office of Fairding that their accommodation is far less
secure than was represented and, had they been fulyleaware of their continuing
occupation rights, they may have decided not toarioto the park in the first place.” This is
true, and accords with the experience of park wesrkaut it is also regrettably true that even
when advisers have tried to warn them of the pskchasers are only too keen to brush these
warnings aside.



All too often there is little understanding of theks of the termination process generally, and
specifically in the event of park closure or chaogese termination. There is little
understanding of compensation provisions, partitpléimitations, entitlements and the
nature of compensation available. Residents areergbyn unaware of crown reserve
exemptions or the principal place of residence irequent. In addition, for the reasons given
above, and also because of the sheer cost invopegdntial purchasers may be reluctant to
seek the legal advice that might alert them tomqi@kproblems.

All of this suggests several things: It suggests tmportance of full, frank and clear
disclosure and information; the need for time tgedt and understand it; the need to
encourage the seeking of advice, and of ensuriigyfieely and fully available from sources
such as officers of the Office of Fair Trading aridocal non-government tenants’ advice and
advocacy services (one is tempted, indeed, to stiggaking the obtaining of such advice
obligatory), and of ensuring proper training foclsigovernment and non-government officers
(in the latter case, it is our understanding tleatredited training is undertaken through joint
arrangements between PAVS and the Tenants’ UnidsiSW); and that regular compliance
inspections of parks should take place, espedibtige where problems have been identified.
In these last cases, non-compliance with the rements for full disclosure of information
should be penalized. Legal issues regarding tetrmmavill be discussed in the appropriate
location.

Shelter NSW supports the followilRecommendationof PAVS.

5. That it be a requirement under the Act that all prospective residents are given
the following documents as one package:

a) A copy of the residential tenancy agreement unsigdencluding additional
terms and park rules, and any other document formig part of the
agreement.

b) The Question and Answer sheets,

c) The Residential Park Living booklet.

6. Prospective residents should also be advised thdtere is no requirement to enter
into an agreement.

7. The question and answer form should prominently diglay a statement along the
following lines — ‘All information provided below must not be inconsistent with
the provisions of the Residential Parks Act or anyther act. A statement is void
to the extent to which it is inconsistent with théAct or any other act.’

8. Section 73 Prospective residents have the right wertain information, and s 74
Park owner must inform resident of certain arrangenents and future restrictions
- both sections need to be amended to require pardwners to provide not only
correct, but also, comprehensive information.

9. Section 73(k) should require a fully dimensional gigram that accurately marks
the boundaries of the site.

10. Section 73 Prospective residents have the right tertain information - s 73 needs
to be amended to include the following questions:



i) is the park owner aware of any current or any futue plans to redevelop
the park?

i) what insurance cover does the park have in order tgrotect residents’
safety on residential sites and in common areas tife park?

i) is the park on Crown land or within a Crown reserve if so, how will this
affect my residential tenancies agreement?

iv) if the park ceases to be my principal place of redence, how will this affect
my residential tenancies agreement?

v) what provisions does the park have in place for capg with the influx of
tourists during holiday periods?

vi) insert after s 73(c)(iii): is the park exempt fromany requirement under
the Local Government (Caravan Parks, Camping Ground and Moveable
Dwellings) Regulation 19957

vii) s73(2)(d) should read as follows: (d) If the parks sold what protection
does a resident have against a loss of rights and what circumstances
can my agreement be terminated?

viii)s73(2)(f) should read as follows: (f) Are thee any restrictions on the
resident regarding the sale of the resident’'s movéde dwelling and are
there any restrictions about how the home is sold?

iX) Are there any exemptions to Commonwealth or State iscrimination
legislation?

X) What formal qualifications does the park manager hdd.

11.The Residential Park Living booklet, which is written in lay terms and is easily
understood, should be expanded to cover the noted@tcomings.

Issue 4: Are the termination provisions of the Actfor “change of use” of a park
effective?

Shelter NSW endorses both the summary comment&dSRand their recommendations on

this issue, and reproduces them here for purpdsesphasis. Experience over the past few
years clearly underlines the problems with thesevipions of the Act, and not merely the

potential, but the actuality, of abuse. This, cambi with inadequacies in the compensation
provisions referred to in the next section, is gomaause of serious problems and financial
hardship for many residents ill-equipped to copéhvdaither. On the one hand, financial

constrictions may leave them trapped in a parkl timti last moment, with consequent major
trauma in identifying available alternative locaiso(if any), or on the other hand, they face
exposure to major financial liability if they cha$o move out prior to the date set for
termination.

The PAVS summary commentary notes:
The change of use provisions are not operatingtaftdy.

» Effecting relocation — most residents do not have the financial meamdféct the move.
Under the current provisions, they cannot secweetsts of relocation until after the date
for vacant possession passes, when the landloriegadp the Tribunal for possession
orders.

* Loss of benefit of notice— Residents who are unable to move prior to thaerihg
effectively lose the benefit of the 180 day notice.

* Challenging the termination — Similarly, the resident cannot challenge theceountil



the owner applies to the CTTT for possession ordergractice, owners do not apply for
possession orders. Those who are able to move c#anot risk waiting this long,
because of the scarcity of available sites andcagiion contractors.

» Abuse of the change of use provision some unscrupulous landlords issue change of use
termination notices even where there is no genateation to change the use.

* In short — the stated aims of the act, to provide an oyderbcess for terminations, to
ensure that residents receive adequate noticeivéorgsidents the opportunity to argue
their position at the Tribunal are not being eféelt

Recommendations

12. Amendment of the Act to state that it is a term ofevery residential tenancy
agreement that the agreement will not be terminatedexcept in the manner
prescribed by the Act.

13. Amendment of section 112 to require that notices ssied under section 102 to
change the use of a residential site be accompanibg a Development Approval
for the proposed change of use. Where a Developmefpproval is not required
for the proposed change of use, any other documents relevant consents or
formal approvals which are required by law to effet the change of use must be
attached to the notice.

14. A suggestion for implementation is the creation o& new subsection (2) of section
112 “Any notice of termination issued under sectionl02 of this Act must be
accompanied

a. by a Development Approval for the proposed changefaise, or

b. if a Development Approval is not required for the poposed change of use,
by any other documents, relevant consents or formalpprovals which are
required by law to effect the change of use.

15. Amendment of section 114 (3) to include a new sulz$®n which provides that, in
the case of a notice of termination issued under ctgon 102, the Tribunal may
decline to terminate an agreement if it is satisfa that the intention to change the
use was not, or is no longer bona fide.

16.Amendment of the Act to enable the resident to applto the Tribunal to
challenge thevalidity of the notice within 60 days of receiving it.

17.0wners should be required to pay their compensatioobligations to residents up
front

18. Amendment of the Act to enable a resident to applyor compensation under
section 128 for change of use as and when the néediccess compensation arises.
The resident is not required to list all claims for compensation in any one
application.

Issue 5: Are the compensation provisions applyingot residents who vacate due to
“change of use” adequate?

Shelter NSW endorses the recommendations of PAVlation to compensation, and in
particular is supportive of the comments PAVS makeselation to the issue in its full
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submission. Compensation has been a vexed isswiiae time, long before changes in the
pattern of the industry in relation to change oé ug parks. As the legislation currently

stands, the compensation provisions are inflexid@éh in terms of their relation to actual

costs, and in terms of when they may be awarded.i$lone of the major problems faced by
permanent park residents, and as it stands explosesto unconscionable risk. It is vital that
the legislation is amended to move the current ahies) which virtually force residents to

remain onsite until an order for possession has beearded by the Tribunal, if they wish to

take advantage of the compensation provisions. Meeople on low and moderate incomes
will have no choice but to take this path, thusirelyt negating the point of the extended
period of notice (180 days) required in such cases.

The two other major problems are the strict daéinitof compensation, which guarantees that
actual costs other than those defined in the legesi cannot be met, and the fact that in this
situation residents lose twice over: they do natagkequate compensation either for the cost
of removal or the inconvenience and stress it Ga(ead this is quite apart from the fact that
it is entirely likely they will be forced either tmove to a less appealing area, or to an area
where rents may be considerably higher but for twhiey will not be compensated); and
secondly, in terms of the discussion of the inter@onature of land and housing value, the
resident suffer only penalties in terms of finahtsses, and the park owner captures all of
the increased value from the combined value ofahd-and-housing package.

Shelter NSW also supports the comments and recodatiens of PAVS in relation to
compensation for destruction of a manufactured ha@md for the lodgment of bonds by the
park owner/developer to ensure at least some fenanavailable to meet removal costs. We
note in particular the extended discussion of #ileutation of compensation in the full PAVS
submission in this section, and commend it to tife®of Fair Trading.

Recommendations:
In relation to the compensation mechanism:

19. Amendment of the Act to ensure that residents arelde to secure funds for
relocation by application to the Tribunal any time after receiving the notice of
termination and prior to the date for vacant possesion given in the notice and
subsequent termination hearings.

20.Amendment of the Act to create an additional term hat; where a landlord issues
a notice of termination which may give rise to a @im for compensation under
section 128. In any dispute, the parties should hawecourse to the Tribunal.

21.Amendment of Section 128 (3) and (4) to increasesdretion of the Tribunal to
consider other matters as may be appropriate in theircumstances of the case.

22.Amendment of the Act to ensure that residents who ove out prior to the date
given for vacant possession in a notice of terminiain are not disadvantaged by
doing so and are entitled to compensation under sian 128.

23.Section 128 needs to be amended to clarify entitlemts to compensation where a
dwelling is destroyed or otherwise disposed of.
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In relation to the calculation of compensation:

24. Amendment of section 128 to ensure compensation fahe true value of the
dwelling, based on considerations such as the valoé the physical structure, the
increased value of the chattel by reason of its lation, the current market values
and any special value to the resident, but not onng alteration to the value
caused by the requirement to relocate or any othanterference by the owner.

Issue 6: Are the rent and rent increase provisionsf the Act working effectively?

The significant number of disputes in the Tribuoeér residential park rental increases is an
indicator of the importance of the issue for pa&idents ill-equipped to pay frequent or large
rent increases. The problem is exacerbated byatietthat the onus of proof lies with the
resident to establish that a rent increase is skeedespite the fact that it is not the resident
seeking to change such a basic term of the agreaeifies problem is further exacerbated by
the fact that the information on which a disput&i®e argued is complex and technical, and
lies in the hands of the park owner, not the regidEor these reasons, bodies like Shelter
NSW, the Tenants’ Union of NSW and PAVS have cdeastsy argued for years that the onus
of proof should be reversed.

Recommendations:

25.Amendment of the Act to ensure that where an ownewishes to increase the
rent and the increase is challenged by the residenit is the owner, being the
party who wishes to change the rent term of the agement, who bears the onus
of proof justifying the increase.

26. Amendment of the Act to ensure that no more than om rent increase notice
may be issued in any 12-month period

27.Amendment of the Act to ensure that, when considarg increases under section
57(d), the Tribunal should only consider increaset the CPI for the 12-month
period preceding the rent increase notice.

Issue 7: Do the current provisions dealing with sal of dwellings while located within a
park operate effectively? Are there additional isses that need to be addressed?

Interference with sales and consequent substdasialfor residents is a widespread problem
when residents wish to sell their property. As ldggslation currently stands, the park owner
can virtually by fiat deny residents the right &l ¢heir property, and, in extreme cases, in
practice force them to sell to him at discounteidgs. The legislation is set up in such a way
that it virtually encourages such sharp practidesthings stand it is in the interests of the
park owner to discourage private sale by the resjae for the resident to use anybody other
than the park owner as agent for the sale.

It is also, in practice, easy for an unscrupuloaik mwner to discourage potential purchasers
to look at any properties other than those for Whiee park owner is acting as agent, and it is
also easy for the park owner to discourage or gmarthases simply by indicating that the

future of the park is uncertain. It should simply the case that owners are prohibited from
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preventing sales (also addressed later in this msmn), and required to pay compensation
where their inappropriate interference has prevkatsale or resulted in sale at a substantially
reduced price. Residents are unable to obtain cosapen for interference with sale
specifically, even though they stand to suffer gigant losses as a result of interference with
the sale of the dwelling that cannot always be esklrd under section 41 (rights to assign and
sublet). Subsection 82(3) is too broad and is opnmisinterpretation and abuse.
Unscrupulous owners are able to profiteer fronrés&dents’ vulnerable position.

Recommendations
28.Section 82 (3) should be repealed.

29.The Act should be amended to provide that section28(without subsection 3) is a
term of every Agreement.

30.Section 85 should be amended to enable the Tribunab make orders for
compensation where there has been interference witihe sale of a dwelling. The
amount of compensation should not be limited by anprovision of any Act (such
as s85(3) of the Residential Tenancies Act 1987)athlimits the amount of
compensation for which the Tribunal can make an ordr.

31.The Act should be amended to prohibit additional tems which require the
resident to appoint the owner as agent if the dwaetlg is sold.

Issue 8: Would the availability of long fixed termtenancy agreements for residential
park occupation be of benefit to residents and parkowners?

While anything that will ensure the greater st&pilsecurity and peace of mind of people
who have placed the homes on sites in the beliaf tiley are securely housed is to be
encouraged, it does not follow that the availap#ihd proper registration of long-term leases
will guarantee this. Ultimately, the parties canrm compelled to enter into long-term
agreements. We commend the extended study oftug iin the full PAVS submission.

Leases of more than three years are often notteegis This means that they are not

enforceable against subsequent legal interest$y asca new owner if the park is sold.

Residents cannot effect registration without trestance of the owner, who has access to the
necessary documents. Registration is difficult fesidents to enforce, because of the
complexity of arguments and questions about juctgzh. Registration is relatively cheap and

straightforward, as long as there is a properlyweyed plan available or already on the

register. Assignments and variations of leasedeargistered also.

Recommendations:

32. Amendment of the Act to include a clear provision \ich

a. states that it is a term of every agreement greatethan 3 years that the
Agreement be executed in registrable form and dulyegistered and

b. sets out the obligations of both parties in relatio to the process and costs
of registration

33.Costs associated with registration (such as obtammg and lodging plans or
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relevant consents) should be borne by the owner. dar no circumstances should
the resident be required to pay costs beyond the gestration fee of $75.

34.Long term Moveable Dwelling Agreements should be aemded to include a term
which states “that the landlord will not withhold reasonable consent to assign or
sublet the premises and that no fee or fine shallebpayable by the tenant to the
landlord for such consent”.

35.The Deed of Assignment needs to be amended to inadu

c. an express indemnity by the assignee of the assigrfor future liability
arising from the Agreement

d. an express waiver/release whereby the owner/landldr releases the
assignor from future liability

e. signature of all three parties agreeing to the asgnment.

36.Where rent increases are not provided for in the aginal agreement, the
Tribunal needs to have the power to direct that inceases made in accordance
with the Act are to be registered.

Issue 9: Are the provisions of the Act relating tdhe supply of electricity, water and gas
services by park owners to residents operating effévely? Are the interests of both
parties properly provided for? Are there any matters connected with these essential
services that need to be further addressed?

a. Electricity supply

There have been numerous complaints from residabtsit standards and often very
makeshift arrangements for electricity provisiors the OFT Discussion Paper itself
recognises. ldeally, all residents should simplycbenected to a local supplier, and they
should have the same range of choices as any lmkisehold in the region, but unfortunately
this is often not possible. A variety of arrangetseapply when supply comes via the park
owner, and supply can sometimes be quite inadegqQete¢he present basis, there is little or
no incentive for park owners to upgrade supplyaistiructure, angro-rata arrangements for
service-availability charges do not adequately eslthe problems.

Other problems include inappropriate and dracomiae of disconnection for a range of

reasons (some of which, at least, would be regaeted lock-out and subject to severe

penalties, in standard tenancies), and lack osparency in receipts (an issue about which
advocacy organisations have frequently expressedecn). Given the particular constituency

involved in residential parks, disconnection is doght unhealthy and dangerous and should
be prohibited without an order from the Tribunad.dddition there are continuing delays in

completion and introduction of Customer Servicen8éads that could address some of these
problems, making it imperative that they shoulddbalt with in the legislation.

Recommendations

37.The Act and Standard Agreement should be amended g$bat availability charges
are not permitted unless the service provided is 68mps or more.

38.The Act and Standard Agreement should be amended tensure that availability
charges must be reasonable, having regard to theastdard of service being
provided.
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39.Should the Department see fit to apply a sliding ste to service availability
charges we recommend that the table listed in the rBft Customer Service
Standards (Mar 2004) be amended in order to prohithiany SAC if the supply is
below 30 amps.

40.That clause 3.5 of the Draft Customer Service Stamdds for the Supply of
Electricity to Permanent Residents of Residential &ks, March 2004 be adopted.

41.That compliance with the provisions of clause 3.5d made a term of every
Agreement.

42.That clause 3.5 be incorporated into the Residenti@arks Act Regulations

b. Water supply

There are no problems with the provisions underAittefor supply of water. It is hard to see
why residents should be required to pay water-ushgeges in areas still operating on a flat-
rate system with increased charges for excess ogoigan. Clearly, in these cases, water
supply charges have been factored in to rentabctge have been here before with standard
tenancies, and when water-usage charges insteau excess water system were introduced,
there were no reports of any decrease in rentsrasudt. The problem would be exacerbated
if the current requirements were changed to allavk pwners to directly charge residents for
water. It would simply encourage “double dipping/ the park owner, and it would also be
grossly unfair without adequate measurement of wasage. The usual argument about
charges being price signals discouraging over-anpsion does not apply, as it would be rare
indeed for residents to use so much water thabildvattract an excess charge: They are on
smaller lots with much smaller gardens, and oftenugh there are not separate bath
facilities: either residents use en suite showersthey use — and pay for — communal
facilities.

Recommendation

43.That it be a term of every agreement that quality © water supply meets
minimum standards for Australian drinking water.

44.That there be no other changes made to the Act irelation to the supply of water.

c. Gas supply

Shelter NSW endorses the comment in the PAVS s@imnis“The Act currently does not set
down any requirements for charges, receipts orlattcstatements in relation to either town
gas or LPG. This means that there is no safeguaethgure that supply of gas to residents is
accurately measured or on par with the cost of lgupphe greater community. The potential
for monopolization and abuse of gas supply by owneeds to be addressed.”

Recommendations:
In relation to park owner re-supply of natural/town gas to residents

45.The Act should be amended to ensure that where a gaowner re-supplies town
gas the amount that a park owner can charge for gas no greater than that
which the local town gas supplier would charge iftlte resident were a direct
customer of the relevant supplier.

46.The Act should be amended to require park owners tgrovide accounts and
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receipts in line with those currently set down in lhe Act as regards water and
electricity.

In relation to Central LPG storage facility within the complex

47. Amendment of the Act to ensure that the amount that park owner can charge
for LPG is no greater than that which the nearest ¢twn gas supplier would
charge for the equivalent amount of mega-joules ithe resident were a direct
customer of the relevant town gas supplier.

48. Amendment of the Act to require park owners to provde accounts and receipts
in line with those currently set down in the Act agegards water and electricity.

49. Amendment of the Act to ensure that residents havthe right to disconnect their
dwelling from the park’s supply at any time and ch@se an alternative supplier.
This would allow the resident a choice between thiecal town gas supplier, and
buying bottled gas, or change to electricity.

50. Amendment of the Act to prohibit any additional terms relating to the supply of
gas or any other essential service.

51.Amendment of the Act to ensure that an independentjualified body, such as
WorkCover conducts regular safety checks, and thatll residents are informed of
the outcome of such inspections.

52.Should the Office of Fair Trading envisage a systerwhere the charges for gas
are not regulated by an independent regulatory body we ask that such a
proposal be distributed to interested parties for omment.

In relation to service charges generally:

53.That the Act be amended to ensure that residents ka at least 14 days to pay for
service charges after receipt of written notice thiapayment is due.

Issue 10: Is there a continuing need for mandatorypark liaison committees in
residential parks? Is there a better way to providefor communication and consultation
between residents and management?

Unquestionably, intentions in legislating parkd@an committees were good, and were aimed
at attempting to develop park communities and caison between residents and
owners/managers. They were, in fact, a responsketavishes of some resident groups. In
practice, however, the legislation has proved ciymargely unenforceable, and easily
abused. There are occasions where liaison commitiege proved useful, for example,
where, as PAVS says in its submission, “good mamage is practiced and residents groups
co-exist and are able to contribute to that pratess these instances, probably liaison
committees would be effective with or without ldgign. It is also the case, however, that in
many other cases liaison committees have beengmabic and ineffective, and would be so
with or without legislation. This suggests thateaipting to enforce mandatory liaison
committees by legislation is inappropriate and fewtfve. In addition, the way they are
legislated has in practice led to abuses, intemf@eand intimidation by some park owners,
and also by some groups of tenants of others. ®wtole, this is an experiment that has not
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been entirely successful.

What should be clearly legislated is an unfettered right fosidents to organise, to hold
tenant meetings, and to be able to freely use faaikties in doing so, and they should also
have the right to exclude park owners/managerar tepresentatives from attendance at
their meetings. The rights of individual tenantgé#sticipate or not participate should also be
protected. Park owners should be encouraged s& lad consult with resident groups: a fair
and effective process of consultation would be ehdiit to all parties. Shelter NSW
thoroughly endorses the recommendations of PAVS.

Recommendations
54.The Act should be amended to ensure that:
a. resident committees are encouraged and supported as forum for
residents to consult together before approaching ghowner.
b. all groups and committees are voluntarily formed ad non-compulsory
individuals are not excluded from any consultativeprocess.

d. residents groups are not prevented from meeting tagher on park
grounds and have access to communal facilities feonducting meetings.

e. the exact role and limitations of liaison committeg is clarified in the Act
55.1f they are retained, the Act should be amended tensure that liaison committees

a. are not compulsory

b. do not exclude residents groups or individuals

56. It should be a term of every agreement that residda groups are permitted to use
on-site facilities free and unencumbered by the p&rowner or manager. Further,
the residents groups should be able to exclude theark owner from their
meetings.

57.1f these changes are not possible, liaison commiée should be abolished.

Issue 11: Are there any matters associated with tancy agreements that the Act could
deal with more effectively?

Shelter NSW refers the Office of Fair Trading tce texemplary and comprehensive
discussion of these issues in the full PAVS subionmssand reproduces below the summary
comments and recommendations of PAVS, all of whitishipports.

This issue is dealt with in four sections:
PART A: Additional terms (effectively not negotiabl
PART B: Written Agreements (proposal to introdupedfic offence)
PART C: Additional terms requiring residents toureindemnify owners
PART D: Terms (which are not additional terms)
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PART A: Additional terms (effectively not neqgotiablke)

In practice, additional terms are not negotiablesi&ents are faced with a take-it-or- leave-it
option. If they do not agree to the additional terrine park owner will not enter into the
agreement. Residents are seldom in a positiorfueegthey may have spent large amounts of
money on purchasing a dwelling or on the cost o¥ing their dwelling from another park.
Many simply have nowhere else to go. The Tribur@sdnot have discretionary powers
similar to those provided under the Contract Reviat Therefore, it cannot declare void or
alter a term because it is unjust. Sections inAitte such as 40 & 80, provide exemptions for
certain terms that have been incorporated intodst@hagreements and are therefore now
effectively the rule, rather than the exceptionn&aelly, additional terms only advantage park
owners. Seldom, if ever, do they provide any acagatto residents. This highlights the fact
that in reality additional terms are not negotiable

Recommendations

58.The Act needs to be amended in a manner that gived Tribunal powers similar
to those under the Contracts Review Act 1980, thuaffording the Tribunal the
power to void or alter additional terms that are urjust.

59.The Act needs to be amended so that it gives the ibunal power to void
additional terms that provide no benefit to the regents as they would not have
been negotiated in a free and equable manner.

60. Because additional terms are almost never truly “ngotiated”, the Act needs to be
amended to prohibit legally contracting out by agrement of sections 40 and 80.
Also, we would suggest that in future, clauses thaegally permit parties to
contract out of the provisions of the Act be avoidg.

PART B: Written Agreements (proposal to introduce gecific offence)

Large numbers of park residents who have lived paantly on parks for many years do not
have written agreements. While it is desirable th#t residents should have written
agreementsvithout additional terms added, the actual effect of introducing a specific
offence for park owners who enter into agreemdrdsdre not in writing, could have serious,
detrimental effects for many residents. Based onatservations of the events following
introduction of a similar provision in the Holid&arks (Long-Term Casual Occupation) Act
2002, there is a very real danger that if this peap is introduced, current residents will be
coerced into signing agreements that contain awhdititerms not currently part of their
existing agreements. Further, the proposal cowd te residents being misled into signing
agreements that reduce their rights or even putpagmove the jurisdiction of the Act.

Clarity on residents’ rights is best served by reimg the confusion caused by the lack of

clear delineation between the Acts. Despite itsntibn, the proposal of introducing a specific

offence could actually add to the confusion. Theeautainty caused by the complexity of the

30 x 30 rule needs to be removed. We refer to ssgiamns in Issue 16 below. Instead, all

premises on parks that are not used for holidaggaes should only be covered by either the
Residential Parks Act or the Residential Tenangets

Recommendations

61.The Act should not be amended to create a specifuéfence for park owners who
enter into agreements that are not in writing.
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62.In the interests of providing residents with greate clarity on their rights the
following changes are recommended:

a. Amendment of the Act to remove the “30x30 rule”.

b. Amendment of the Holiday Parks (Long-Term Casual Ocupation) Act to
ensure that it only covers premises that are ordindy used for holiday
purposes.

c. Amendment of the Holiday Parks (Long-Term Casual Ocupation) Act to
ensure that it provides real protection. At a mininum the Holiday Parks
Act should prohibit recovery of possession of therpmises except by order
of the Tribunal.

d. Production by the Office of Fair Trading of a new pinted and readily
available Standard Agreement, which could be an aftnative to the park
industry’s standard agreement and be accessible toesidents as an
alternative.

PART C: Additional terms requiring residents to insure / indemnify owners

The caravan industry produces residential site eageats with standard additional terms
added to them. These agreements are very widelg, us® caravan industry produced
agreements are the only written agreements readdylable to park owners. Some additional
terms require residents to purchase public ligbitisurance for amounts of up to $20 million
and to indemnify the park owner against any cld@sidents report that such insurance is not
only expensive, but also often unobtainable.

It is unconscionable for park owners to force resid to purchase any goods and services that
they neither want nor require. In reality, addiibterms are not negotiable and residents do
not have the option of refusing to enter into agrewts that include such terms. If residents
do not obtain such insurance the owner may argaiethiey are in breach of the agreement.
This could have enormous repercussions on resideatsicularly those who own their
dwellings as they could lose their most valued tasdeir home, if their agreement is
terminated.

The conclusion irFormston & Ors v Pine Needles Village Pty Ltd that such additional terms
are void needs to be incorporated into the ActHerclarity and benefit of both parties.

Recommendations.

63. Amendment of the Act to prohibit any additional term that requires residents to
purchase any goods and services.

64. Amendment of the Act to clearly prohibit park owners seeking indemnity from
claims.

65. Shelter understands that park owners can face certia problems in obtaining
insurance and that it is in the interests of all peies that parks have adequate
insurance coverage. Therefore, we recommend that ¢hOffice of Fair Trading
undertake an enquiry into the issue of insurance omesidential parks, with the
aim of finding a workable and fair outcome for allparties.

19



Part D: Terms (which are not additional terms)

Section 11 of the Residential Parks Act stafeterm of a residential tenancy agreement is
void to the extent to which it is inconsistent with any term included in the agreement by this

Act. Case law has established that the Tribunal hagpander section 11 to make a finding
that an ordinary term is void, but has no powemtke orders setting aside the term. Thus
ordinary terms are distinguished from “additioreints which the Tribunal does have power
to order as void, and park rules, which the Tribhina@s the power to vary or set aside.

Because the Tribunal has no jurisdiction to makeée that a term is void, a resident
disputing the validity of a term has only two opiso (1) to deliberately breach the term and
wait for the owner to apply to the Tribunal (expasithemselves to possible losses or
termination) or (2) to seek orders under s 16(®rrmg the matter to the Director-General,
however, this is a cumbersome, seldom used andreeddccessful option.

Without the ability to test the validity of suchrites residents are left in a limbo and are
unsure of their rights. This may result in residestiffering losses because they complied
with terms that are illegal. Residents need an aaslyaccessible way to bring disputes over
the validity of terms of the agreement, that aré additional terms, to the Tribunal. The

Tribunal needs the authority to declare such tesoid.

Recommendations

66.Section 11 of the Act should be amended to give th&ibunal power to make
orders declaring that a term is void to the extenthat it is inconsistent with the
Act.

Issue 12: Are the Act’s provisions covering park rles and the resolution of disputes
appropriate?

There are effectively two major problems in tendmgg able to challenge park rules: (1)
Despite the fact that changes to park rules effelstichange residential tenancy agreements,
an individual cannot challenge unilateral changes, they must get the support of four other
residents; and (2) There is no easy or quick redmssuch disputes, as they must go through
a cumbersome process for getting a disputes cosendbnvened, and any access to the
Tribunal can be inordinately delayed as a resuttige delayed is justice denied. In practice,
to the best of our knowledge, disputes committeesrarely — if ever — convened, and if
complainants feel they have been unfairly treateckss to the Tribunal is a lengthy and
convoluted process. Insofar as disputes committ#estively block access to the Tribunal, it
would be fairer and easier if they were abolishezk (Issue 14 below). If this is regarded as
too radical, then at least they should be madeaoompulsory as an alternative process for
disputes resolution if people prefer to follow thesth. If any tenant wishes to challenge a
park rule, they should simply be able to seek a®iofrom the Tribunal, as is the case with
most other disputes.

Recommendations

67.If the disputes committee system is retained, an dividual must be able to apply
directly to the committee without the need to get greement from four or any
other number of other residents.

68. Amendment of subsections 90(1) & (2) of the Act tenable individual residents to
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apply to the Tribunal to challenge park rules.

Issue 13: How effective is the Tribunal in resolvig disputes which arise in residential
parks?

a. Representative actions

It is long past time for representative or classoas to be introduced, and it is something
non-government agencies have advocated for a iorg The problems raised by requiring
each and every case on a given park involving idainbr near-identical evidence and
argument are well-known, and have resulted in kbt Tribunal and advocacy groups
finding makeshift and informal means to deal wiie impossible work-load this creates. It
would be better and simpler and fairer for sucloastto be formally recognised.

As a simple matter of fact, technically if thereaisdispute over a rent increase on a park
involving 150 residents, this would involve detdilenterviews and preparation of cases,
collection of individual evidence, etc, on at ledS0 separate occasions. It would involve the
Tribunal having at least 150 separate hearings.t\iahas meant in practice is that tenancy
services have often been reluctant to take on esta park work just because of the

inordinate workload it involves, with scarce resms having to be reallocated from other
case work. The effect of this is that in such caieer residents are actively discouraged from
seeking their rights, or they go to the Tribunbpiepared and unrepresented.

Class actions should simply be provided for in ldggslation. This is not like most standard
tenancies, where, in practice, the large majoffityesidential tenancies are run by people who
own one property. In one fell swoop on a residémizak, the owner controls anything from
half a dozen to 250 tenancies, and it is patefitdyied that relevant cases cannot be heard on a
representative basis. The potential as things etlyretand is for manifest injustice to be done
to individuals who do not make their own separgiglieations because they are intimidated,
or because they do not have the resources or cenggeto do so — and these are the very
people who will be, for example, forced to pay eased rent even where in other cases the
Tribunal has found it to be excessive, and woulgu@stionably do so in this case.

b. Heirs and executors

Shelter NSW thoroughly endorses the view of PAVA tit is unnecessary and inappropriate
for the Tribunal to be given powers to order thenoeal of dwellings prior to a grant of
probate being made.” In fact, heirs and executarpkaced in a precarious position, in which
they have all the responsibility of the tenancy, itmay not have the full protection of the Act
if the park is not their principal place of residenIn the latter case, they may also, with
relatively minimal notice under the Residential &iecies Act, be required to move the home
off site at consequent considerable expense, imgugmoval costs of up to $20,000, the risk
of damage or destruction to the property, andsitap decline in the value of the property.

As PAVS notes in its full submission, Section 3bmth the Residential Parks Act and the
Residential Tenancies Act deliberately includesrshaind executors in the definition of
resident and tenant respectively. It was cleardy ititention of parliament that heirs should
inherit the agreement, and “it is incongruous thatlegislation permits the inheritance of the
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Agreement, but does not ensure that what is irdterg the actual Agreement, rather than an
alternative which has been undermined and essetdials altered by the change of
jurisdiction.” It is the Supreme Court that has piwesdiction to make findings regarding the
identity of heirs and executors, and it is inappiate for the Tribunal to make findings which
would interfere with the jurisdiction of the Suprer@ourt.

c. Powers when homes are disposed of in breach be&tAct

It appears that a drafting anomaly in Section 12&e Act dealing with abandoned goods
and dwellings provides compensation for ex-ressleviten landlords remove a dwelling in

accordance with the Act, but omits to do so whepaik owner disposes of a dwelling in a

manner which contravenes the Act. In such circunt&ls, the only redress an ex-resident
(and even the designation “ex-resident” is ambiguiouthis case) has is through a civil legal
action. Clearly, this anomaly should be corrected.

Recommendations

69. Amendment of the Act to permit class actions, but ot to make them mandatory
in any circumstances.

70. Amendment of the Act to ensure that all the provisins of the Residential Parks
Act continue to apply to any agreement entered intaunder the Act, until the
agreement is terminated under the Act.

71. Amendment of section 128 of the Act to include congmsation in situations where
a park owner relocates, or disposes of, a dwellinip a manner contrary to the
provisions of the Act.

72.Amendment of the Act to provide that it is a term & every Agreement that the
owner will not relocate, dispose of, or otherwisenterfere with, the dwelling of the
resident except in accordance with the Residenti®arks Act.

Issue 14: Is the concept of the Park Disputes Comttee still valid? If so, should the
committee have a wider dispute resolution role?

Historically, the point about alternative dispuesalution is that it is entered voluntarily and
in good faith by both parties. If this is not thase, it cannot work. It has always been
anomalous that the Residential Parks Act has eddwalternative dispute resolution via a park
disputes committee into a mandatory proceduret Aspresently written, the Act has created
some serious problems. First, the fact that intpr@ac¢here is no obligation for any member of
the Disputes Committee to have any training or egpee in dispute resolution, means that
there is no guarantee a determination of the paputes committee will be fair, just and
acceptable to both parties. Second, and extraaiigindection 89(2) permits recourse to the
Tribunal only if a party is dissatisfied with theramittee’s decision, or if the committee fails
to provide written notice of its decision within 8@ys: but it doesot specifically provide
recourse to the Tribunal if a disputes committerasconvened. And third, if a park rule is
changed under the current systean,individual does not have standing to challenge that
unilateral alteration of a term of their agreement, unless they find four other residents who
also wish to challenge the rule. Disputes comnstiegve not been used. It is essential that
where a park rule is changed an individual resiageumst be able to effectively challenge the
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rule. This is a matter of both procedural and sariste justice. All of these things combined
are surely a significant reason for the manifegtura of the disputes committee process.
Hardly any wonder that this provision has falletoidesuetude.

In truth, as things stand it would be better ifpdiges committee were simply abolished. They
have not worked. If they are not abolished, thesytshould be used only as voluntary
alternative dispute resolution mechanisms. Andhat tis the case, then individuals should at
all times have the option of going direct to thétinal, if that is there preference: After all,

rule changes reflect a change to their individealdential tenancy agreement. It also follows
that if the disputes committee system is retaiaedindividual must be able to apply directly

to the committee and the five-resident requirenmeast be abolished. And finally, where a

disputes committee is not convened within reas@nébie, there must be recourse to the
Tribunal.

Recommendations
73.Repeal of sections 87, 88 & 89 relating to Disput€xommittees.

74. Alternatively, amendment of sections 87, 88 & 89 tmake recourse to Disputes
Committees non-compulsory and to enablendividual residents to applydirectly
to the Tribunal to challenge park rules. Amendmentis also required to allow
parties to apply to the Tribunal if a disputes comnittee is not convened within
reasonable time.

75.Amendment of section 90(1) & (2) of the Act to endé individual residents to
apply to the Tribunal to challenge park rules.

Issue 15: Is there any role for the Act in improvimg the level of competency of residential
park managers?

Managing a residential park is a complex issue,iavolves a diversity of skills. And in the
close community of residential parks it also regsiiconsiderable human skills, especially
when, as is often the case, park owners/managersalso residents. Ironically, sadly and all
too often, residential park living sometimes reskesla vestigial feudal arrangement, with the
feudal landlord looking down from his manor atd@llhis tenants (and, indeed, in the history
of common law, this is where the very terms “landloand “tenant” come from), each
arrayed on their narrow strip of land, labouringded themselves, to return their tithe to the
landlord and to perform feudal services as requifdebre have been some notorious cases
where park owners/managers have adopted such feaigpectives. Clearly this is not
universally the practice, and clearly at its watrgt at the very end of the behaviour spectrum,
but at some level, such attitudes much more fredyenlour the relations of landlords and
tenants in parks than in standard tenancies. Fample, the most common complaints about
park managers received by tenants’ advice and adyaervices and collated by PAVS:

* harassment and victimisation;

» selective and preferential application of park sule

* interference with the election of park liaison comtees;

» attempts to influence the decisions of people ettt liaison committees;

» lack of familiarity with or inability to accurateyterpret the law.
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Other complaints include interference with the s#le¢esidents’ dwellings, abusive and/or
violent behaviour towards residents, and disrefpettatment of residents generally. It is
also apparent on the basis of casework experi¢rateal too frequently park managers do not
possess a working knowledge of relevant tenancy dawhoose to ignore it.

Shelter NSW endorses these comments of PAVS: “Rankagers have to deal with difficult
and complex situations. In addition to their normhaties, park managers are often called on
and expected to deal with crisis situations ancehtavcommunicate on a number of different
levels with a diverse group of residents. Becausyet are no minimum standards or
requirements for skills, knowledge or experience fpark managers, they are often ill
equipped to deal with these issues.

“Currently, on-site managers of blocks of resid@&néipartments (units) are regulated under
the Property, Stock and Business Agents Act 19%4&yTare required to pass a fit and proper
person test and their training and accreditatigpaid of the National Vocational Educational
and Training system. By contrast, residential paxknagers have a far greater level of
responsibility than managers of blocks of units amed a far higher level of skill in
interpersonal relationships, yet they are neitbgulated nor is their expertise recognised.”

Recommendations
76. Establishment of minimum qualification standards ard a licensing scheme.

77.Amendment of the Act to ensure that park managerslatain appropriate training
gualifications.

78. Amendment of the Act to provide that it is a term & every Agreement that the
owner is to ensure that any person responsible fananagement of the park will
have satisfactorily passed criminal and working wih children checks.

79.Amendment of the Act to state that it is a term ofevery Agreement that the
owner will ensure that any person responsible for mnagement of the park will
have, at all times, current qualifications or licerses as may be required by the Act
or as may be otherwise required by law.

80.Section 73 of the Act should require a copy of th@ark manager’'s training
gualifications and any other qualifications or licexses as may be otherwise
required by law. Current qualifications should be dsplayed on a notice board at
the park. Further a duty statement should be provieégd to prospective residents.

Issue 16: Does the Act need to continue dealing Wiliving arrangements in different
types of park dwellings in separate ways?

Given the well-documented changing pattern of esdidl park living, it is now time to
remove legal distinctions in the treatment of restd who are, for example, living in onsite
vans or cabins, or who are living in mobile homathlexible annexes or rigid annexes. At
present each of these groups is treated differeatlgl with varying levels of security. They
range from people who have no legal rights atapeople for whom six months’ notice of
termination is required with some guarantee of camgation in some circumstances. It is
time the law reflected the reality that all of the&goups are people entitled to secure housing,
and to remove the fictions that some are less degethan others, and that some residents
are not residents at all. Ironically, and as iemothe case, the people with the highest levels of
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need are the people with the lowest levels of lggatection and of security. The current
system is causing confusion and ill feeling andaexrmines legitimate rights for park owners,
residents, advocates and the law enforcement aggenci

As PAVS notes in its full submission, “earlier faarmaf accommodation on parks are rapidly
becoming extinct. The continued existence of défiferways of treat living arrangements is
causing unnecessary confusion for park owners, adgs and police. It is providing an
opportunity for the unscrupulous to further disattege vulnerable people.”

Recommendations

81.That the Act and Regulations be amended so that refences in the Residential
Park Regulations(1999) sec 5 to different treatmentof different forms of
accommodation be removed.

82.That the definition of a Residential Site Agreementbe amended to include all
dwellings that are owned by the resident.

83.That no amendments be made that reduce the rightd any park resident.

Issue 17: Has the Act any role to play in providingesident access to emergency services
such as ambulance, fire and police services?

Shelter NSW endorses the comments and recommensgatid® AVS in this section, as listed
under Part A and Part B:

PART A: Emergency Services

Emergency services have difficulties, not only angng access to parks, but also in locating
the particular site they had been called to. A maj@blem is getting through boom gates.
Every park has a different boom gate system. Ibleéo obtain access, the fire brigade is
called to forcibly access the boom gates puttingegaessary strain on emergency resources.
Another problem exists in locating sites once plastooom gate. Maps of the park are seldom
displayed at the entrance of the park. There i alseed for any map to be easily read at
night. Further, roads inside the park and site remare not clearly marked. Under the
protocols that the State Rescue Board put in ptavay be necessary for a resident to wait at
the boom gate to direct emergency services to e¢levant site. This may not always be
possible.

Recommendations

84.That it be made a term of every agreement that thpark owner must ensure that
emergency service vehicles have ready access to lakkations on the park.
Penalties should apply.

85.That it be a requirement under the Act that park owners must produce a
separate document detailing the system and protoin place on the park which
ensure that there is easy access for emergency &@&s. The document should
form part of the tenancy agreement and be given tevery park resident.

86.That it be a requirement under the Act that a map 6 the park be displayed at
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each entrance of all parks that clearly identifiesthe location of all sites and
relevant structures, for example swimming pool, comunity hall etc. The maps
must be lit at night. Further, all road hames and ge numbers on the park should
be clearly displayed.

PART B: Access to other services

In addition to playing a role in providing residhtaccess to emergency services, the Act
also has a role to play in providing access toragbeds and services.

Section 69 currently states that a park owner onagar must not restrict the right of a
resident of that park to purchase goods or servica® a person of his or her choice.
However, goods and services can be provided bygeraf agencies, not all of which require
that their services be “purchased.” For examplaltheand community services are often
provided free of charge. Residents’ rights to agtkese free services are not protected by the
Act. PAVS has received reports of community nursed other community workers being
prevented from accessing parks. The rights of pasidents to have service providers come
to parks needs to be balanced against park secArmyethod of ensuring the legitimacy of
services providers needs to be found that doesmwmipromise park security or residents’
rights to privacy.

Residents need to be able to obtain an order frenTtibunal that prevents interference with
their right to access free goods and services.

Recommendations

87.Amendment of Section 69 to include goods and sereis that are free as well as
purchased. It is suggested that the word “purchasein section 69(1) be replaced
with “receive”.

88.If there is a need for service providers to give aason for entering the park, he
or she could be required to give details of whichesvice they work for, but not
which site they are visiting. This would enable thenanagers to ensure the service
provider has a legitimate reason for being on the gk, but provides some degree
of protection to the resident’s privacy.

89. Section 69 should be a term of every agreement.

90.That the Office of Fair Trading strengthen the Comgiance Unit to encourage
investigation of complaints relating to access tohe park. It is particularly
important that it be possible for complaints to beinitiated by health and
community workers who have been denied access toeihclients, especially if the
resident is reluctant or unable to take action in e Tribunal.

Issue 18: Are there any other matters that need tbe considered during this review of
the Residential Parks Act?

1. Coverage of the Act — principal place of residere
Shelter NSW endorses this comment and recommendayi®AVS:
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Residents spend a large proportion of their savorgsnoveable dwellings and move into
parks on the understanding that their agreementgviregulated by the provisions of the
Residential Parks Act. Most are unaware that mdmye rights under the Act are stripped
away if their principal place of residence stathanges. The resident no longer has access to
the compensation provisions of section 128 andnoftacounters major difficulties in
obtaining consent to assign and sublet. This lethesesident vulnerable to exploitation. If a
resident wishes to leave a park, they may not ketabdo so for fear of losing protection of
the Act and consequently, the value of their dwglli

It is fundamentally unjust that a party who investdbstantial sums of money in buying a
moveable dwelling should be stripped of those Hdlnicluding access to compensation) if
their circumstances change. The rights which aj@yed by residents as a result of entering
into agreements under the Act should be maintaimitithe agreement is terminated.

Recommendation:

91.That the Act be amended to ensure that all the prasions of the Residential
Parks Act continue to apply to any agreement enteckinto under the Act, despite
any subsequent changes to principle place of resmlee, until the agreement is
terminated under the provisions of the Act.

2. Access to the Tribunal
Shelter NSW endorses these PAVS comments and reepdations:

This issue has been discussed throughout issu&s dul some of the most urgent problems
preventing access to the Tribunal are conciselynsamnsed as follows:

* The Tribunal has no jurisdiction make orders imatieh to terms (which are not
additional terms or park rules).

* The Tribunal does not have power to make an otara term is unjust.

» The present system of referring such disputesg@tbmmissioner is cumbersome and
largely ineffective

* Residents cannot apply to the Tribunal directldigpute the validity of a park rule

» The burden of proof on residents in excessive casés is unfair and limits access by
residents who are poorly resourced.

Recommendations:

92.That section 11 be amended to enable the Tribunabtmake orders in relation to
terms which it finds to be void.

93.That the Act be amended to enable the Tribunal toifid and make orders that a
term is unjust and therefore void.

94.That section 16 be amended to enable the Tribunabtintervene in disputes that
currently can be referred to the Commissioner undess 16(3).

95.That the sections relating to park rules be amendetb allow residents to apply
individually and directly to the Tribunal.

96. That the onus of proof in rent increase cases beaued with the party seeking to
alter the agreement, the owner.
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3. Compliance

There have been some flagrant and notorious instamdere park owners have flouted
decisions of the Tribunal — and sometimes repeatediith impunity. This highlights the
inadequacy of the law as it currently stands imteof the lack of power or of instruments to
enforce Tribunal decisions. This can only servebtmg the law and the Tribunal that
administers the law into contempt. It also sendsessage to park residents that they are
wasting their time seeking orders in the Tributtak in the public interest that justice is done
and that it is seen to be done, and that non-campdi is not seen as a convenient option.

Recommendation:

97.That the Act and the Consumer, Trader and Tenancy Tibunal Act be amended
so that severe penalties can be imposed on park ogams / managers who fail to
comply with Tribunal orders.

4. Compensation

a) Exemption from Civil Liabilities Act
Shelter NSW endorses this comment and recommendadim PAVS:

The introduction of the Civil Liability Act of 200Bas created some confusion in relation
to compensation proceedings under the Residengiahricies Act, and has potential to
cause similar confusion in relation to section )@{Riii) of the Residential Parks Act.

The CTTT is an affordable, fast and relatively astdae jurisdiction with expertise in the
field of tenancy law. It is appropriate that comgation claims for non-economic loss
arising from breaches of the agreement or the Adtdard by this body.

From a practical point of view, matters arisingnfrdoreaches of the agreement can be
dealt with in their entirety and at a reduced pubkpense.

It is essential that claims for relatively smaleanounts of compensation be considered
and awarded by the Tribunal. Such awards are eak&mtencouraging compliance with
the Act and for remedying the wrongs arising fromedehes of the Act. Implementation of
these recommendations would clarify this position.

Recommendation:

98.That the Act be amended to specify what non-economiloss is compensable
under the Act. Further, the Act needs to be exemptefrom the operation of the
Civil Liability Act 2002.

b) Section 120 Terminations
Shelter NSW endorses this comment and recommendayi®AVS:

Section 120 provides that the Tribunal may tern@raat Agreement for breach by a park
owner. Like the other termination provisions listatter section 128, such a termination
contemplates termination and relocation througHauidt of the tenant. Residents whose
Agreements are terminated under this section fheesame relocation problems as
residents under sections 101,102,104,118, and WR7ab the Act now stands, do not
have recourse to the provisions of section 128 passation). Section 120 needs to be
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brought within the ambit of section 128 compensafs it provides for relocation of a
resident for reasons beyond the control of thelesgi(the landlords breach).

Recommendation:
99. That section 128 be amended to include section 1&Iminations.

c) Section 128 “destruction” as well as “damage”

There is currently a loophole in the legislatioatthllows a resident to be compensated
for damage to a home caused as a result of redbocabnsequent upon a notice for

termination in some circumstances, but not necigsarcases where homes cannot be
relocated but must be destroyed, or are damagéaetpoint where they are destroyed
during relocation. This is clearly inconsistentdanshould be rectified in terms of the

following PAVS recommendation:

Recommendation:

100.That section 128 be clarified by replacing the worddamaged” with the words
“damaged, destroyed or otherwise disposed of”.

d) Increase monetary jurisdiction

As is invariably the case when monetary amountspeeified in legislation, it is not long
before these are overtaken by changes in the €dgtng. Sometimes it can be a number
of years before this is rectified, and this canehdgleterious effects for tenants. One clear
such case is in relation to the monetary jurisdictof the Tribunal, and the occasion of
the review of the legislation is a clear case whis can be appropriately adjusted.
Accordingly, Shelter NSW supports this recommeraatf PAVS:

Recommendation:
101.The monetary jurisdiction of the Tribunal as provided by the Residential

Tenancies (Residential Premises) Regulation 1995 Section 25A should be
increased to $25,000.

5. Relocation by agreement
Shelter NSW endorses this comment and recommendayi®AVS:

Where a resident and owner agree to relocate bsecwmn accordance with section 129, there
is often an informal agreement as to which party kaar particular costs. The problem, is

that where a dispute arises from such an agreertie® is no recourse to the either the
tenancy or parks division of the Tribunal to resalkie dispute.

Recommendation:

102. The Act should be amended to state that relocatioragreements made
between the parties will be taken by the Tribunal ® be additional terms of the
Agreement.
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6. Separation of payments for services and rent

Issues like additional terms of the agreement éfffactively allow parties to contract out of

the Act by applying rental payments to other pugsoge.g., utility services) have been a
running sore and cause of dissension between residaed park owners for a long time. At

worst, such clauses can place residents at rigdroiination of their tenancy. PAVS endorses
the following comment and recommendation by PAVS:

Currently, if the residential tenancy agreementsjpally provides otherwise or the resident
otherwise agrees, parties can contract out offtfemded requirement of this section. Caravan
and Camping Industry Association [CCIA] agreemamisv have standard additional terms
that circumvent the intention of this sectionslunacceptable that some provisions of the Act
permit park owners to legally circumvent the intentof the Act. This is also true for
sections 80(1) and 82(3). It is clear that resglembuld not of their own free will agree to
relinquish their rights.

It needs to be understood that there is no suahgths a negotiated additional term in
residential park situations. The very nature oftdrre system on residential parks creates a
power imbalance. Residents are faced with a ta&e l#ave it option. Most residents cannot
choose to go elsewhere.

Recommendation:

103. Subsection 40(1) should be amended in order to ensuhat all cases where any
amount paid by a resident by way of rent is to beplied to rent arrears, or rent
in advance and not to any other outstanding chargepayable by the resident.
This section should not permit parties to contracbut of the above requirement.

7. Direct debit payments
Shelter NSW endorses the following comment andmesendation by PAVS.:

Agreements that demand direct debiting are prosimgoblem both on residential parks and
in standard tenancies. It causes unnecessary aatnplis when there is a dispute over rents,
which can be further complicated by the contractwy of s 40(1) which we have outlined
above. Should a resident choose to pay their rgnthls method that is all very well.
However, if it is a term of the Agreement even adiional term, as explained above
negotiation is not possible. Further in standandaneies there is a growing practice of
landlords requiring tenants to enter into agreemaiith rent collection agencies to pay their
rent. If the resident/tenant fails to meet the pawyta they are liable for significant costs. We
would not like to see this questionable practiaeag to residential parks.

Recommendation:

104. The Act should be amended so that it is a term ofvery residential tenancy
agreement that a park owner shall not require paymet of rent by direct debit.

8. Rent receipts
Shelter NSW endorses the following comment andmasendation by PAVS.:
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Currently the Tribunal cannot make orders that mavkers provide accurate up-to-date rent
receipts that comply with s 48, even though itno#ence for a park owner not to do so. If s
48 is made a term of the agreement this anomalyb@itectified. It is in the best interests of
all the parties that the Tribunal has the powen&ke orders in relation to its findings on rent
receipt matters.

Recommendation:
105. Section 48 should be amended in order to makéettna of the agreement.

9. Maintenance of trees
Shelter NSW endorses the following comment andmesendation by PAVS.:

Trees remain the property of the park owner anédecd the park amenity; it follows that the
cost of maintenance of the trees should be borrtbépark owner. Indeed, this would appear
to be the intention of s 71, however, this pointd®to be clarified as some TAAP services
have encountered problems with park owners tryinggss on these costs to residents.

Recommendation:
106. Section 71 should be amended in order to clarify #t the cost of maintenance
of trees in the residential park be borne by the p& owner.

10. Mail boxes
Shelter NSW endorses the following comment andmasendation from PAVS:

It is unfair for park owners to demand payment éwer costs of obtaining and installing
mailboxes from residents who do not wish to hawnthThe mailboxes always remain the
property of the park owner and this enhances thiakgalue of the residential site for as long
as the park operates. In addition, it is imposdiblgistify demanding payment from residents
who also rent the dwelling as well as the site fribin park owner, as there is no way these
residents can recoup the costs they have paidpgwire their landlord’s property.

Recommendation:
107. Section 76 should be amended in order to prevent pa owners from
demanding payment to cover costs of obtaining anchstalling mailboxes from
residents who did not request the installation ofttese facilities.

11. Locks and other security devices
Shelter NSW endorses the following comment andmasendation from PAVS:
There have been some cases where residents haveldir@ed access to newly installed mail

boxes which have in-built locks. The Act currentlges not provide adequate redress for
residents in these circumstances.

Recommendation:

108. Sections 29 & 30 should to amended to ensure thagsidents are provided with
access to mail boxes.
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12. Right to cohabit with a partner, family memberor carer

It is the case that frequently park owners havesathtwheir right to limit the number of people

living on any site. While there may be good headthsons for doing so on occasion, all too
often refusal or granting of permission is nothother than a naked exercise of power or
favouritism. Shelter NSW accordingly supports tbkofving comment and recommendation

from PAVS:

The standard form of agreement contains a limmata the number of persons that may
ordinarily live in at the residential premises atyane time. This term does not take into
account that the circumstances of residents maggehd his can include entering into a new
relationship, the need to take in a child or gr&idcand the need to have a live in carer.
Unlike other tenants, most park residents own ttheelling, pay service charges, rent only
the site and are usually unable to afford to redaheir circumstances change.

Recommendation:
109. That the Act be amended to include a provision whit states that it is a term of
every residential site that a resident has the righto cohabit with a partner,
family member or carer.
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